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UNI TED STATES CF AMER CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASH NGION, D. C

Adopt ed by the NATI ONAL TRANSPCRTAT | ON SAFETY BQOARD
at its office in Washington, D C
on the 12th day of Novenber, 1994

DAVID R H NSQN,
Adm ni strat or,
Federal Aviation Admnistrati on,

Conpl ai nant ,

Docket SE-13222
V.

STEPHEN J. GRANTHAM

Respondent .

N N N N e e e e e e e e e

CPI Nl ON AND ORDER

Respondent, acting pro se, has appeal ed fromthe oral
initial decision issued by Admnistrative Law Judge Patrick G
Geraghty at the conclusion of an evidentiary hearing held on
January 21, 1994. ' In that decision, the |aw judge affirned an
order of the Adm ni strator suspendi ng respondent's airnman

certificate for 240 days based on four separate incidents

'An excerpt fromthe hearing transcript containing the
initial decision is attached.
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representing violations of sections 43.3(a), 91.7(a), 91.9(a),
91.13(a), 91.111(b), 91.119(c), and 91.307(c)(2) of the Federal
Aviation Regulations ("FAR" 14 CF. R Parts 43 and 91). 2 As
di scussed bel ow, we deny the appeal and affirmthe initia
deci si on.

Only a brief exposition of the facts is necessary here,
given the detail of the initial decision. According to the
suspensi on order, which served as the conpl aint, respondent
allegedly violated the FARs on four separate occasions, each time
while acting as pilot-in-command of a Cessna 150-L, and each tine
while instructing a student pilot. The Admnistrator asserted
the followng: 1) On April 12, 1992, respondent perforned an
acrobatic maneuver where the aircraft was inverted for part of
the time, thereby exceeding the operating [imts of the aircraft,
and whil e his passenger did not have a parachute; 2) On April 25,
1992, respondent flewin formation flight with another aircraft
wi thout first obtaining the permssion of that aircraft's pilot;
3) On May 17, 1992, respondent renoved the passenger-side door of
the aircraft he was operating prior to flight, thus performng an
unaut hori zed material alteration to the aircraft and then
operating an unairworthy aircraft; and 4) On Cctober 1, 1992,
respondent took off froma runway where a wor kcrew was present,
passed by the crew at an altitude of 100 feet, turned around and

passed within 500 feet of the crew again.

’See Appendi x for text of these regul ations.
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Since respondent admtted to the factual a |legations charged
in the May 17 incident, the | aw judge determ ned that the
adm ssion established the charges under sections 43.3(a) and
91.13(a) as a nmatter of law Then, after hearing all the
testinmony and assessing the evidence, the | aw judge found that
the Admnistrator proved all the other charges by a
preponderance. Consequently, he affirmed the order of suspension
inits entirety.

On appeal, respondent argues that his case was prejudi ced by
the failure of counsel for the Admnistrator to call LIoyd
Switzer as a witness, despite the inclusion of M. Switzer on the

Admnistrator's witness |list before the hearing. 3

In reply, the
Admni strator asserts that he was under no obligation to call

each and every wi tness nanmed on the list. Al though he had sent a
subpoena to M. Switzer, counsel later decided that his testinony
woul d not be necessary, and advised M. Switzer that he was

rel eased fromthe subpoena. Respondent was surprised at the
hearing that the witness was not present and now cl ains that he
was placed at a serious disadvantage. Yet, respondent had been
nmade aware of his responsibility to secure the appearance of his
own witnesses. By letter dated January 3, 1994, to counsel for

the Admnistrator (with a copy to Judge Ceraghty), respondent

requested that the FAA issue subpoenas for the w tnesses he

M. Switzer was the student-pilot on board the aircraft
wi th respondent on Cctober 1, 1992.
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intended to call. *

Adm ni strator's counsel replied on January
6t h, advi si ng respondent t hat

it is not the function of the FAA or this office to

serve subpoenas on behal f of Respondents in NTSB cases.

You are further advised, however, that you nay nake
application to Judge (Ceraghty to provide subpoenas to

you for those w tnesses you want to call on your

behal f. It will be your responsibility to serve the

subpoenas on those w tnesses.

(Emphasi s added.) Respondent al so requested, and received by
|etter dated January 14, 1994, a witness list from
Admnistrator's counsel, with an explanation that it was a
"listing of the witnesses | may call in this case."

Respondent does not dispute that the la w judge provided him
with all the requested subpoenas, and admts that he deci ded not
to serve the subpoenas, choosing instead to rely on the
Adm ni strator's statenent that he "may" call those w tnesses at
the hearing. That respondent was surprised when the w tness
failed to appear does not indicate that he received an unfair
hearing. > If he wanted to ensure M. Switzer's presence, it was
respondent’'s obligation to serve himw th the subpoena suppli ed,
as requested, by the | aw judge.

Respondent also ¢ lains that the | aw judge i npermssably
l[imted his final argunent. Again, we are unconvinced. The |aw

j udge gave respondent considerable | eeway, not only at closing,

‘M. Switzer was |isted anong these witnesses.

®Upon respondent's request, the law judge admitted into
evidence M. Switzer's statenent about the incident, dated
Cctober 8, 1992. (Exhibit R6.)
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but throughout the hearing. Respondent heard the final argunent
made by counsel for the Admnistrator, then was invited to make
his argunent, which he did. 1In response to the |aw judge's
question, "lIs that it?," respondent answered, "Yes, sir. It is.”

(Transcript at 170.) After the Admnistrator's counsel
indicated that he had no rebuttal, the | aw judge went off the
record for a "few mnutes,” and then rendered his oral initial
deci si on. Id. |If, indeed, respondent had not finished his

cl osing argunent, he had anpl e opportunity to alert the | aw
j udge. ©

Based on the foregoing, we find that respondent has
presented to the Board no valid reason for overturning the | aw
j udge' s deci si on.

ACCORDI NGLY, | T IS ORDERED THAT :

1. Respondent's appeal is denied;
2. The initial decision is affirnmed; and
3. The 240-day suspension of respondent's ai rman certificate

shall begin 30 days after service of this order. !

HALL, Chairnman, LAUBER, HAMMVERSCHM DT and VOGI, Menbers of the
Board, concurred in the above opinion and order.

®The law judge's role is not to act as counsel for a pro se
respondent . See Admnistrator v. Thomason , NISB O der No. EA-
4031 at 3 (1993).

'For the purpose of this order, respondent nust physically
surrender his certificate to a representative of the Federal
Aviation Admnistration pursuant to FAR § 61.19(f).



§ 43.3 Persons authorized to perform
maintenance preventive mainte-
nance, rebuilding, and alterations.

(a) Except as provided in this section
and § 43.17, no person may maintain, re-
build, alter, or perform preventive
maintenance on an aircraft, airframe,
aircraft engine, propeller, appliance, or
component part to which this part ap-
plies. Those items, the performance of
which is a major alteration, a major re-
Fair, or preventive maintenance, are
isted in Appendix A.

8 91.7 Civil aircraft airworthiness.

(a) No person may operate a civil air-
craft unless it is in an airworthy condi-
tion.

8 91.9 Civil aircraft flight manual,
marking, and placard requirements.

(a) Except as provided in paragraph
(d) of this section, no person may oper-
ate a civil aircraft without complying
with the operating limitations speci-
fied in the approved Airplane or Rotor-
craft Flight Manual, markings, and
placards, or as otherwise prescribed by
the certificating authority of the coun-
try of registry.

8 91.13 Careless or reckless operation.

(a) Aircraft operations for the purpose
of air navigation. No person may oper-
ate an aircraft in a careless or reckless
manner so as to endanger the life or
property of another.

591.111 Operating near other aircraft.

(b) No person may operate an aircraft
in formation flight except by arrange-
ment with the pilot in command of
each aircraft in the formation.

§ 91.119 Minimum safe altitudes: General.

Except when necessary for takeoff or
landing, no person may operate an air-
craft below the following altitudes:

(c) Over other than congested areas. An
altitude of 500 feet above the surface,
except over open water or sparsely pop-
ulated areas. In those cases, the air-
craft may not be operated closer than
500 feet to any person, vessel, vehicle,
or structure.

§ 91.307 Parachutes and parachuting.

(c) Unless each occupant of the air-
craft is wearing an approved parachute,
no pilot of a civil aircraft carrying any
person (other than a crewmember) may
execute any intentional maneuver that
exceed-

(1) A bank of 60 degrees relative to
the horizon; or

(2) A nose-up or nose-down attitude
of 30 degrees relative to the horizon.



